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(d) Validity. Once an application is
approved, that approval is valid indefi-
nitely. However, the approval covers
only those specific grounds of exclud-
ability or deportability that were de-
scribed in the application. An applica-
tion who failed to describe any other
grounds of excludability or deport-
ability, or failed to disclose material
facts existing at the time of the ap-
proval of the application, remains ex-
cludable or deportable under the pre-
viously unidentified grounds. If at a
later date, the applicant becomes sub-
ject to exclusion or deportation based
upon these previously unidentified
grounds or upon new ground(s), a new
application must be filed.

(e) Filing or renewal of applications be-
fore an Immigration Judge. (1) An appli-
cation for the exercise of discretion
under section 212(c) of the Act may be
renewed or submitted in proceedings
before an Immigration Judge under
sections 235, 236, or 242 of the Act, and
under this chapter. Such application
shall be adjudicated by the Immigra-
tion Judge, without regard to whether
the applicant previously has made ap-
plication to the district director.

(2) The Immigration Judge may
grant or deny an application for ad-
vance permission to return to an
unrelinquished domicile under section
212(c) of the Act, in the exercise of dis-
cretion, unless otherwise prohibited by
paragraph (f) of this section.

(3) An alien otherwise entitled to ap-
peal to the Board of Immigration Ap-
peals may appeal the denial by the Im-
migration Judge of this application in
accordance with the provisions of §3.36
of this chapter.

(f) Limitations on discretion to grant
an application under section 212(c) of
the Act. An application for advance
permission to enter under section 212 of
the Act shall be denied if:

(1) The alien has not been lawfully
admitted for permanent residence;

(2) The alien has not maintained law-
ful domicile in the United States, as ei-
ther a lawful permanent resident or a
lawful temporary resident pursuant to
section 245A or section 210 of the Act,
for at least seven consecutive years im-
mediately preceding the filing of the
application;
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(3) The alien is subject to exclusion
from the United States under para-
graphs (3)(A), (3)(B), (3)(C), or (3)(E) of
section 212(a) of the Act;

(4) The alien has been convicted of an
aggravated felony, as defined by sec-
tion 101(a)43) of the Act, and has
served a term of imprisonment of at
least five years for such conviction; or

(5) The alien applies for relief under
section 212(c) within five years of the
barring act as enumerated in one or
more sections of section 242B(e) (1)
through (4) of the Act.

(g) Relief for certain aliens who were in
deportation proceedings before April 24,
1996. Section 440(d) of Antiterrorism
and Effective Death Penalty Act of 1996
(AEDPA) shall not apply to any appli-
cant for relief under this section whose
deportation proceedings were com-
menced before the Immigration Court
before April 24, 1996.

[66 FR 50034, Oct. 3, 1991, as amended at 60 FR
34090, June 30, 1995; 61 FR 59825, Nov. 25, 1996;
66 FR 6446, Jan. 22, 2001; 74 F'R 26938, June 5.
2009]

§212.4 Applications for the exercise of
discretion under section 212(d)(1)
and 212(d)(3).

(a) Applications under section
212(d)(3)(A)—(1) General. District direc-
tors and officers in charge outside the
United States in the districts of Bang-
kok, Thailand; Mexico City, Mexico;
and Rome, Italy are authorized to act
upon recommendations made by con-
sular officers for the exercise of discre-
tion under section 212(A)(3)(A) of the
Act. The District Director, Wash-
ington, DC, has jurisdiction in such
cases recommended to the Service at
the seat-of-government level by the
Department of State. When a consular
officer or other State Department offi-
cial recommends that the benefits of
section 212(d)(3)(A) of the Act be ac-
corded an alien, neither an application
nor fee shall be required. The rec-
ommendation shall specify:

(i) The reasons for inadmissibility
and each section of law under which
the alien is inadmissible;

(ii) Bach intended date of arrival;

(iii) The length of each proposed stay
in the United States;

(iv) The purpose of each stay;
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§212.4

(v} The number of entries which the
alien intends to make; and

(vi) The justification for exercising

the aunthority contained in scotion
212(AX(3) of the Act.
If the alien desires to make multiple
entries and the consular officer or
other State Department official be-
lieves thal the circumstances justily
the issunance of a visa valid for mulsiple
entries rather than for a specified num-
ber of entries, and recommends that
the alien be accorded an authorization
vaiid for multiple entries, the inferma-
tion required by items (i1) and (diD
shall be furnished only with respect to
the initial entry. Item (i) does not
apply to a bona lide crewman. The con-
sular officer or other State Department
official shall be notified of the decision
on his recommendation. No appeal by
the alien shall lie from an adverse deci-
sion made by a Service officer on the
recommendation of a consular officer
or other State Department official,

(2} Authorily of consular officers {o ap-
prove section 212(d}3)(A) recommenda-
tions pertaining (o aliens inadmissible
under section 212{a)28)(C). In certain
categories of visa cases defined by the
Secretary of State, United States con-
sular officers assigned to visa-issning
posts abroad may, on behalfl of the Af-
torney General pursuant to section
212(dX3)A) of the Act, approve a rec-
ommendation by another consular offi-
cer that an alien bhe admitted tempo-
rarily despite visa ineligibility solely
becanse the alien is of the class of
aliens delined at section 212(a)(28XCH of
the Act, as a result of presumed or ac-
tual membership in, or affiliation with,
an organization described in that sec-
tion. Authorizations for temporary ad-
mission granted by consular officers
shall be subject to the terms specified
in §212.4¢c) of this chapter. Any rec-
ommendation which is not clearly ap-
provable shall, and any recommenda-
tion may, he presented to the appro-
priate official of the Immigration and

Naturalization Service for a deter-
mination.
(h) Applications under section

QINA3NEB). An application for the ex-
ercise  of discretion under section
212(A)(3)B) of the Act shall he sub-
mitted on Form I-182 to the district di-
recltor in charge of the applicant’s in-

8 CFR Ch. | (1-1-10 Edition)

tended port of entry prior $o the appli-
cant’s arrival in the United Stabes.
(For Department of State procedure
when a visa is required, see 22 CFR
41.95 and paragraph (a) of this section.)
If the application is made because the
applicant may be inadmissible due to
present or past membership in or affili-
ation with any Communis$ or other to-
talitarian party or organization, there
shall be attached to the application a
written statement of the history of the
applicant’'s membership or affiliation,
including the period of such member-
ship or affiliation, whether the appii-
cant held any office in the organiza-
tion, and whether his membership or
affiliation was voluntary or involun-
tary. If the applicant alleges that his
membership or affiliation was involun-
tary, the statement shall inclunde the
basis for that allegation. When the ap-
plication is made because the applicant
may be inadmissible due to disease,
mental or physical defect, or disability
of any kind, the application shall de-
seribe the disease, defect, or disability.
I the purpose of seeking admissicn to
the United States is for treatment,
there shall be attached to the applica-
tion statements in writing to establish
that satisfactory treatment cannot be

obtained outside the United States;
that arrangements have Dbeen com-

pleted for treatment, and where and
from whom treatment will be received;
what financial arrangements for pay-
ment of expenses incurred in connec-
tion with the treatment have been
made, and that a bond will he available
if required. When the application is
made because the applicant may be in-
admissible due to the conviction of one
or more crimes, the designation ol each
crime, the date and place of its com-
mission and of the conviction thereof,
and the sentence or other judgment of
the court shall be stated in the applica-
tion; in such a case the application
shall be supplemented by the official
record of each conviction, and any
other deeuments relating to commuta-
tion of sentence, parcle, probation, or
parden. If the application is made ab
the time of the applicant’s arrvival to
the district divector at a port of catry,
the applicant shall establish that he
was not aware ol the ground of inag-
missibility and that it could not have
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